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I. IDENTITY OF PETITIONERS 

Ledcor Industries (USA) Inc., Admiral Way, LLC and SQI, Inc., 

( collectively "Ledcor") appellants in the Court of Appeals, are the 

Petitioners and file this reply to Zurich American Insurance Company's 

("Zurich") answer to the Petition for Review. 

II. COURT OF APPEALS DECISION AND REPLY ISSUES 

"Under Washington law, insureds and insurers are in a quasi­

fiduciary relationship." Figueroa v. Mariscal, _ Wn.2d _, _ P .3d 

_ (2019) [No. 95827-1, May 23, 2019] citing Van Noy v. State Farm Mut. 

Auto. Ins. Co., 142 Wn.2d 784, 793, 16 P.3d 574 (2001) and Tankv. State 

Farm Fire & Cas. Co., 105 Wn.2d 381, 385-86, 715 P.2d 1133 (1986). 

"This quasi-fiduciary 'relationship exists not only as a result of the 

contract between insurer and insured, but because of the high stakes 

involved for both parties to an insurance contract and the elevated level of 

trust underlying insureds' dependence on their insurers.' Tank, 105 Wn.2d 

at 385 [ footnote omitted]. Thus the quasi-fiduciary relationship arises not 

only out of the contract but also out of the type of occurrences that are 

covered by insurance, the high stakes of insurance litigation, and the 

necessary trust and reliance than an insured places on its insurer." Id. 
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Zurich ignores that bed-rock principle. 

Zurich raised four discovery/evidentiary issues in its cross-appeal 

to Division I of the Court of Appeals. The decision issued by the appellate 

court discusses only one of those issues -Zurich's counsel's failure to 

comply with discovery orders, withholding documentary evidence and 

subsequent monetary fine as a sanction by the trial court - and then only to 

note that Zurich's counsel's multiple discovery abuses did not "rise to the 

level of bad faith." Appellate Opinion at 17. Zurich raises the exact same 

four issues in its Answer here. All of them are discovery or evidentiary 

decisions made by the trial court and left undisturbed by the Court of 

Appeals. The only issue that could be clarified by this Court is at what 

point do multiple discovery abuses by an insurance company "rise to the 

level of bad faith" either individually or collectively with a pattern or 

course of conduct. Except as part of its pattern of discovery abuse and 

whether that rises to the level of bad faith, none of the issues raised by 

Zurich relate to the core issues regarding insurance and insurance bad faith 

set forth in the Petition for Review, nor do they rise to meet the 

considerations provided by RAP 13.4(b) for acceptance of review. 

Accordingly, Ledcor respectfully requests that its Petition for Review be 
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accepted so that this Court may clarify important insurance issues 

involving substantial public interest, and deny Zurich's request to add 

discretionary discovery and evidentiary issues that have no weight and 

only serve as distractions. The only potential exception is to specify when 

discovery abuses singularly rise to the level of bad faith, or when they can 

be considered in conjunction with other evidence of an insurance carrier's 

breach of the obligation of good faith and fair dealing. 

III. REPLY TO ZURICH'S ISSUES 

A. Summary of Reply. 

Zurich requests that, should Ledcor's Petition for Review be 

granted, four other issues be reviewed as well: (1) that it was wrong for the 

trial court to issue financial sanctions after Zurich's counsel repeatedly 

failed to provide discoverable documents to Ledcor, even after the trial 

court granted Ledcor's motion to compel those documents; (2) that the 

trial court made an evidentiary error when it did not strike a declaration by 

Thomas Lofaro, Esq., an officer ofLedcor Industries (USA), Inc.; (3) that 

the trial court erred in granting Ledcor' s motion for a protective order and 

quashing a deposition subpoena directed to Gregory Harper, Esq., who had 

been one ofLedcor's former counsel; and, (4) that the trial court made an 
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evidentiary error when it did not strike a declaration by Mr. Harper, 

Ledcor's coverage counsel. 

Unlike the insurance bad faith issues raised in Ledcor's Petition, 

these evidentiary issues do not affect the public at large. Zurich's Answer 

offers no legal argument to support review of these issues along with those 

presented in Ledcor's Petition for Review. None of these decisions by the 

trial court had any noticeable impact on the litigation below. Ledcor's 

claims against Zurich were dismissed by summary judgment. That Zurich 

was not allowed to depose Ledcor' s former counsel because such a 

deposition could easily invade the attorney-client privilege and/or the 

attorney work product doctrine seems self-evident. Both privileges are 

integral components of Washington law. In fact, one is statutory. See 

RCW 5.60.060. The trial court was on solid ground in quashing the 

deposition. The two affidavits that Zurich now argues should have been 

stricken were not given much weight by the trial court, as Zurich's 

summary judgment motions were granted. Regardless, evidentiary rulings 

are largely discretionary. And Zurich has failed to demonstrate an abuse 

of discretion. 

B. Abuse of Discretion is Standard of Review for Discovery 
Sanctions. 
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In the event of acceptance of the Petition for Review and potential 

reversal and remand, Zurich requests that the sanctions imposed by the 

trial court for discovery violations against it should be considered as well. 

Those sanctions might be considered by this Court as evidence of bad 

faith. Nevertheless, Zurich advances no cogent reason and no authority for 

reversing the trial court or the Court of Appeals on the matter of sanctions. 

Sanctions on discovery matters are discretionary rulings. A trial 

court can be reversed for discovery matters only if there was a clear 

showing of a manifest abuse of discretion. See T.S. v. Boy Scouts of Am., 

157 Wn.2d 416,423, 138 P.3d 1053 (2006). Zurich tried, and failed, to 

obtain discretionary review of the trial court's order. See Zurich v. Ledcor, 

Wash. Court of Appeals, Div. 1, Cause Nos 64463-7-1 and 65022-0-1, 

before raising this issue on appeal. Even with multiple bites of the apple, 

it simply has not established any abuse of discretion, let alone a clear 

showing of a manifest abuse. 

Nor can Zurich deny that it continued to withhold documents the 

trial court ordered it to produce and that it was sanctioned for violating the 

trial court's order compelling the production of those documents. While 

Zurich may take the position that it "substantially complied with the 
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court's discovery order"1
, it seems evident that both the trial court and 

Court of Appeals disagreed. 

Ledcor had argued that Zurich's discovery abuses, when taken in 

context of the other issues that Ledcor presented, should be considered 

evidence of bad faith and extra-contractual violations that should be 

considered by a jury. See, e.g., Brief of Appellants at 7 4. The trial court 

and the Court of Appeals disagreed. If the matter is to be considered at all, 

guidance from this Court would assist the lower courts and counsel. 

C. Abuse of Discretion is Standard of Review for Ruling on 
Motion to Strike. 

Review of a trial court's ruling on a motion to strike is for an abuse 

of discretion as well. See Stenger v. State, 104 Wn. App. 393,407, 16 

P.3d 655, 150 Ed. Law Rep. 502 (2001), citing King County Fire Prof. 

Dists. No. 16, 36, 40 v. Housing Auth., 123 Wn.2d 819, 826, 872 P.2d 516 

(1994); Orion Corp. v. State, 103 Wn.2d 441,462,693 P.2d 1369 (1985). 

Again, on appeal Zurich failed to establish an abuse of discretion in the 

trial court's rulings and ultimately, the affidavits considered had no impact 

on the litigation because Zurich had the claims against it dismissed as a 

matter of law. With the possible exception discussed above, there is no 

1Zurich's Answer to Petition for Review at p. 5. 
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reason to include review of these orders should this Court accept review of 

the issues raised by Ledcor in its Petition for Review. 

D. Abuse of Discretion is Standard of Review for Ruling on 
Motion for Protective Order to Quash Subpoenas. 

"An appellate court reviews a trial court's discovery order for an 

abuse of discretion." T.S. v. Boy Scouts of Am., supra, at 423, citing John 

Doe v. Puget Sound Blood Ctr., 117 Wn.2d 772, 778, 819 P.2d 370 

(1991). Protective orders and orders quashing deposition subpoenas fall 

under this standard. See Olympic Pipeline Co., et al. v. IMCO Gen 'l 

Construction Co., 104 Wn. App. 338,348, 16 P.3d 45 (2001). In this 

instance, the trial court granted a motion to quash the deposition of 

Ledcor's fonner counsel. Here again, as in its cross-appeal, Zurich fails to 

provide the court with the "clear showing" that the trial court's exercise of 

discretion on this discovery matter was "manifestly unreasonable, or 

exercised on untenable grounds, or for untenable reasons." See Boy 

Scouts, supra, at 423, citing State ex rel. Carroll v. Junker, 79 Wn.2d 12, 

26,482 P.2d 775 (1971). There is no good reason pursuant to RAP 

13.4(b) to accept review of this issue. 

IV. CONCLUSION 

Ledcor respectfully requests that the Supreme Court accept its 
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pending Petition for Review and take this moment to address and clarify 

the insurance issues the petition raises, issues involving significant public 

interest, but that it decline Zurich's invitation to rehash discretionary 

evidentiary rulings and discovery sanctions imposed by the trial court 

except as a pattern of discovery abuse that can support a breach of the 

obligation of good faith and fair dealing owed by an insurance carrier to its 

insureds. 

RESPECTFULLY SUBMITTED this 29th day of May, 2019. 

By__,____,,_ ____ ""----------
Richard L. Martens, WSBA #4737 
Jane J. Matthews, WSBA #41729 
Angeli-Ann Kim, WSBA #49836 
Attorneys for Petitioners Ledcor Industries 
(USA) Inc., Admiral Way, LLC, and SQI, 
Inc. 
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